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Precedent in the Indian Legal System (1990) by Dr. A. Lakshmi
Nath, Eastern Book Company, Lucknow, pp. 214, Price Rs. 125
This bookl is an excellent exposition on the theory of judicial precedent as the author
himself has set out in his preface-how
legal rules and people and their instructions act,
interact and react. The author tries to portray the policy, principles, practices and
problems in the arena of judicial precedent and its impact and implications on judicial
process in particular and the development of law in general. The )Vork fundamentally deals
with the functional operation of the doctrine of judicial precedent with underlying judicial
attitudes and approaches in Indian Legal system. Nevertheless, current and contemporary
legal developments in Anglo-saxon legal system on the subject-matter is alluded and
referred to with a view to understand and appreciate historical and rational genesis and
radical attitude of the Common Law Courts to the Stare Decisis.2 This book, undoubtedly
is a welcome critique on the doctrine of Stare Decisis as projected and amplified by the
Supreme Court through a catena of cases. The judicial policy and juridical criteria with
regard to the theory and practice of Stare Decisis has hardly been the subject-matter of
academic enquiry and legal investigation in India. It is thought that the consistency,
continuity and certainty should be the hallmark of judicial verdict. But, on the other hand,
it is also believed that courts should not indulge in mechanical jurisprudence based on arid
textual approach, creating as it were, a bar to judicial creativity and craftsmanship.3
The book inevitably undertakes a critical examination of decisional law through
cogent evidence and logical investigation and analyses factors which have prompted the
Supreme Court to overrule some decisions and to follow faithfully other decisions in the
context of a radical re-appraisal of theory of precedent-its
binding nature, efficacy, role,
elusive obiter dicta and their impact on the credibility on the judicial institutions designed
to fulfil the vital task of policy control. In short, the question is whether theory of
precedent has halted and hamper~ judicial activism? This vital question has been thrown
up for discussion by the author in a refreshingly original but logical style.
The book is divided into eight chapters. Chapter I explores the aspects of doctrine of
precedent as understood in Common Law and the modem legal systems.4 The author takes
exception to the hurried manner in which judgements are written even by the apex court
without considered reference to all earlier cases. Special reference is made to Satwant
Singh,S Keshvananda Bharati6 and Minerva Mills7 cases. He has also disapproved the
taking of too much time-{)f 2 years-for
the dissenting judgements in Bachan Singh8
case. These are well taken for, as the maxim goes, justice hurried is justice burried and
justice delayed is justice denied. It is all the more must because the Supreme Court is not,
in constitutional matters, bound by precedent, as held in the Bengal Immunity9 case.
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Rightly so far, the courts are properly concerned only with policy control. Where the
source of law is not certain, precedent has stabilising force; in constitutional system, the
principles are different. The written text of the constitution indicates the chosen values
and the court only finds the conformity and variance of fact situations that come up before
them in terms of the constitutional values in question in the case.
Chapter II surveys the institutional aspects of the principle of stare decisis in India.lO
Historically, the author sets out that the apex court was not bound by precedent.l1
However, it has been indicated that the precedent was not an absolutely western concept;
it was known to ancient Indian Law.l2 The pa~sage referred to would suggest that
bindingness of earlier decisions was not absolute. Therefore, the holding in Bengal
Immunity case that the Supreme Court was not absolutely bound by its own decisions
was in line. In the policy control function, an apex court cannot be absolutely bound by
precedent; it has to control policy implementation at diverse and different levels, for, at
the level of exercise of amending power which, as Prof. Burgess would put it, is only the
continued organization within the constitution of the sovereignty organized at the back of
the constitution, next at the level of subordinate policy choice through legislation, and
finally at the level of policy implementation through administrative or executive action,
not to speak of policy control function of judicial action itself. The author complaints
that "The perfect art of plucking the goose with the least sequealing is not a human
gift".1J
Chapter III explores the sociology of stare decisis.14 It traverses the age old questions
whether judges make law and answers it is the affirmative.ls With the help of four charts,
the author presents an analysis of court values, style and strategies of judicial law making
and the intricacies of judicial process. The author finds the compulsion to consult
accumulate,d wisdoml6 and concludes with Judge Cardozo's caution that the judge must
remember that while he may discard the old and adopt the new, the past is often a
reflection of the present, for 'depths are the foundations of the heights'. Indian thoughts
has a similar principle. It never took as right all that was old because it was old nor
rejected anything because it was new but discriminately chose between them. The exercise
has always been to promote what was good for the times.
Chapter IV Jnalyses the structure of judgments from the point of the ratio of a caseP
The chapter summarizes succinctly and successfully the areas of the constitutional
interpretation by the illustration of the complexities and complications. The expansion of
"the State" for the purposes of the constitutional sc'heme of limitations on power has
been dealt with in detail to illustrate both the techniques use and the differences in the
viewpoint of the judges. In the province of constitutional interpretation especially of a
normative constitution like the Indian, the values selected by the constitution for
protection and promotion shall have to be fundamental premises for judicial' reasoning in
answering the questions before the court in specific cases. The author rightly finds that
the Supreme Court has not been crippled in its duty of keeping the law abreast of the
time, but still laments that judicial decisions suffer from insufficient policy perceptions.ls
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Chapter V scans in detail the .overruling of precedent by the Supreme Court.19
Mehren's four elements for ~amifl-ing the quality of the judicial process have been
undertaken as is Prof. Dworkin's analysis of precedent The important constitutional cases
overruled nave been analyzed fully to illustrate the reasons, the opportunity and the
achievement. The author has clearly demonstrated that these are unfortunate decisions of
the court which go to show that the extraordinary power to overrule a preceoent has been
exercised on flimsy and fragile grounds.20 The author is utterly disappointed that it is
extremely difficult to discover a consisting pattern in the handling of precedent.
Chapter VI enquires into the controversial question of judicial legislation.21 The
author is of the view that judges make law and in this context the doctrine of prospective
overruling has been examined at great length for that it does to the theory of stare decisis.
Views of eminent writers on this doctrine are presented and multiple difficulties attending
the application of the doctrine are illustrated through typical cases.
The concluding chapter VII examines the implications of ratio decidendi in relation to
the principle embodies in Article 141 that the law laid down by the Supreme Court
should be applicable throughout the territory of India.22 Difficulties created by the
multiple Qpinions and obiter dicta on Article 141 have been examined, as also of cases
decided by concession and per incuriam. The legal status of advisory opinion in the
context of Article 141 has also been elaborately touched and critically commented upon.
The book under review, has no doubt made serious and sincere endeavour to cover the
entire gamut of theory and practice of judicial precedent and its status and success in the
Indian Legal System. While it is evident that the coverage of t9pics is attempted to be
comprehensive, the arrangement is logical and invariably assists in holistic appreciation
of the underlying principles and policy of the doctrine of stare decisis. The author makes a
forceful plea that there is considerable
scope for theoretical frame-work
and
methodological innovations in the judicial attitudes and approaches in this regard.
Dr. Lakshmi Nath deserves to be congratulated on his painstaking intellectual effort
in giving us this valuable book which may prove indispensable for students, teachers,
researchers, judges and lawyers . This book bears· the stamp of thorough mastery of the
literature on the theory of precedent, accompanied by a sustained analytical rigour and
critical legal insights. The table of cases, a select bibliography and subject index enhances
the research value of the book. It has excellent printing and get up. This book is indeed a
welcome addition to legal literature and would make relevant reading material for courses
on Legal philosophy, Judicial process, Comparative Law and Interpretation of Statutes.
V.S.MALLAR
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